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DETAILED ACTION 

Receipt of IDS, amendment and response dated 12-29-08 is acknowledged. 
Claims 1 and 3-27 are pending. Claims 16 and 18-27 have been withdrawn from 
consideration. Claims 1,3-15 and 17 have been examined. 

Response to Arguments 

1 . Applicant's response, filed 12-29-08 that Chen is disqualified as a reference 
under 35 U.S.C. § 103(c)(1) as prior art in a rejection under 35 U.S.C. § 103(a) because 
the subject matter of Chen and the claimed invention were, at the time the claimed 
invention was made, owned by the same person or subject to an obligation of 
assignment to the same person is persuasive. Therefore, the rejection has been 
withdrawn. 

2. However, in view of the newly cited IDS, a new ground(s) of rejection is made as 
follows: 



Claim Rejections - 35 USC § 103 

3. The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

4. Claims 1, 3-14 and 17 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over US 5,968,251 to Auweter (submitted on PTO 1449 of 12-29-08) 
alone or Auweter in view of EO 93741 2 ('412). 

5. Auweter teaches cold water dispersible powders comprising fat soluble vitamins 
such as carotenoids prepared by the method described in abstract and col. 2, L 27-46. 
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For the protective colloids, Auweter teaches the claimed proteins such as fish gelatin, 
vegetable proteins, and also gum such as gum arabic (col. 4, L 40-53). Auweter teaches 
a 0.5-20% carotenoids and 10-50% by weight of a protective colloid (col. 4, L 53-59). 
Auweter teaches particles of 200 nm size (col. 3, L 51-56). For the claimed vitamins of 
claims 10-11, Auweter teaches carotenoids esters and not the claimed vitamins. 
Auweter teaches the carotenoids powders for food compositions but not tablet 
preparations. However, preparing an appropriate form of the composition such as 
powder or solid tablet or liquid depending on the food preparation would have been 
within the scope of a skilled artisan. 

6. Alternatively, Auweter does not exemplify any compositions with the claimed 
gums or proteins. 

7. EP '412 teaches finely divided pulverous carotenoids preparations formed by 
suspending the active ingredient in an organic solvent, feeding the suspension to a heat 
exchanger, rapidly mixing with a swellable colloid. EP teaches the particle size such as 
213 nm, 225 nm or 400 nm. Among the colloids, EP teaches gelatin, starch, gums, 
pectin etc (col. 3, L 1-7). 

8. It would have been obvious for one of an ordinary skill in the art at the time of the 
instant invention to prepare the powders of Auweter by incorporating colloids such as 
polysaccharide gums or proteins such as those taught by Auweter or EP because both 
references are directed to preparing the claimed powders and further EP suggests 
colloids such as gelatin and gums as effective in preparing vitamin powder preparations. 
Further, Auweter suggests preparing the powders with or without an emulsifier and thus 
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meet the claimed matrix claim limitations. Further, EP suggests including carotenoids as 
well as tocopherol (019) and also suggests particles of less than 400 nm (0009). 
Accordingly, absent any unexpected advantage, it would have been within the scope of 
a skilled artisan to prepare vitamin powder preparations of Auweter with the proteins or 
gums of either reference with the desired particle sizes. 

9. Claim 15 is rejected under 35 U.S.C. 103(a) as being unpatentable over over US 
5,968,251 to Auweter alone or Auweter in view of EO 93741 2 ('412) as applied to 
claims 1,3-14 and 17 above, and further in view of US 3,886,294 to Emodi et al (Emodi, 
submitted on PTO 1449 of 12-29-08). 

10. Auweter and EP fail to teach the claimed moisture content. 

1 1 . Emodi also teaches a powder preparation of carotenoids wherein the powder is 
prepared by mixing fish gelatin with carotenoids crystals and spray drying the resultant 
solution to a form a stable powder of moisture content less than 2% (example 1 in col. 
4). Thus, it would have been obvious for one of an ordinary skill in the art at the time of 
the instant invention to prepare the powders of Auweter or Auweter and EP by spray 
drying where the final moisture content is less than 2% because Emodi suggests 
stability of the powders. A skilled artisan would have expected the powders of Auweter 
to be stable. 



Application/Control Number: 09/726,880 Page 5 

Art Unit: 1611 

Double Patenting 

In their response dated 12-29-08, applicants agreed to file a terminal disclaimer upon 
indicating allowable subject matter. However, at this time no allowable subject matter is 
indicated. Therefore, the rejection is maintained. 

The following rejection has been withdrawn in view of the amendment: 

Claim Rejections - 35 USC §112 

12. Claim 8 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

13. Instant claim recites "acetylated derivatives thereof, which is vague and indefinite 
because the expression fails to state the derivatives of what is being claimed. It is 
unclear as to the meets and bounds of the claimed limitation are. 

14. Applicant's submission of an information disclosure statement under 37 CFR 
1 .97(c) with the fee set forth in 37 CFR 1 .17(p) on 12-29-08 prompted the new 
ground(s) of rejection presented in this Office action. Accordingly, THIS ACTION IS 
MADE FINAL. See MPEP § 609.04(b). Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
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mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Lakshmi S. Channavajjala whose telephone number is 
571-272-0591 . The examiner can normally be reached on 9.00 AM -5.30 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Sharmila G. Landau can be reached on 571-272-0614. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Lakshmi S Channavajjala/ 
Primary Examiner, 
Art Unit 1611 
March 30, 2009 



